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This judgment is subject to final editorial corrections approved by the
court and/or redaction pursuant to the publisher’s duty in compliance
with the law, for publication in LawNet and/or the Singapore Law
Reports.

Swire Shipping Pte Ltd
v
Ace Exim Pte Ltd

[2024] SGHC 211

General Division of the High Court — Originating Application No 1280 of
2023

S Mohan J

19 March, 10 May 2024

16 August 2024
S Mohan J:
Introduction

1 There has, in recent times, been a proliferation of challenges against
arbitral awards on the basis that the award is tainted by some fatal jurisdictional
or procedural defect. However, it is well-known that many of these challenges
tend to be nothing more than disguised attacks on the merits of the arbitral
tribunal’s findings. The cardinal principle of minimal curial intervention that
guides the interaction between the courts and arbitral tribunals proscribes the
courts from entertaining such sophistry (see the Court of Appeal decision of
AKN and another v ALC and others and other appeals [2015] 3 SLR 488 (“AKN
v ALC”) at [37]-[39]).

2 Take, for example, an infra petita challenge — ie, that the tribunal has

failed to consider a material issue within the scope of the parties’ submission to
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its jurisdiction. The vice that this challenge is properly targeted at is the
tribunal’s failure to apply its mind to the issue, such that inasmuch as that issue
is concerned, the parties have been deprived of their right to be heard. However,
in practice, the courts have often seen the infra petita ground recharacterised
into arguments that the tribunal failed to consider a material issue favourably to
the challenger, or that the tribunal did not think about the issue enough, as had
it done so, it would have come around to the challenger’s position. So too is the
similar charge that the tribunal failed to give a disgruntled party a proper
opportunity to make its case thereby breaching the rules of natural justice;
arguments on breach of natural justice are often intertwined with an infra petita
objection or arguments that the tribunal completely failed to understand or
address its mind to the challenger’s case. In reality, the true source of the
disgruntlement is less a deprivation of the challenger’s right to be heard than it
is a perceived apparent right to have the challenger’s position heard and

accepted.

3 Likewise is the common refrain that the tribunal made a finding ultra
petita, ie, that it had acted in excess of jurisdiction or outside the scope of the
parties’ submission. This ground of challenge is a natural incident of party
autonomy, which sees the tribunal’s jurisdiction defined and circumscribed by
the scope of the parties’ consent. Axiomatically, if a tribunal does something
which the parties did not clothe it with authority to do, no party should be bound
by it. But, in practice, ultra petita is interpreted with ingenuity such that the
argument put before the court is really that the tribunal did not have jurisdiction
to make a finding adverse to the disgruntled party. Again, much like the
proverbial wolf in sheep’s clothing, such objections are, once exposed, nothing
more than a substantive appeal against the merits dressed up as a jurisdictional

objection and/or due process violation.
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4 The point of the matter is that minimal curial intervention has to cut both
ways; there 1s no cakeism when parties (particularly commercial ones) have
made a considered and informed choice in their contracts to limit the role of the
courts when it comes to resolving their disputes. When parties subscribe to have
their disputes resolved by arbitration, they are deemed to accept “the attendant
risks of having only a very limited right of recourse to the courts” (see the Court
of Appeal decisions of Soh Beng Tee & Co Pte Ltd v Fairmount Development
Pte Ltd [2007] 3 SLR(R) 86 (“Soh Beng Tee”) at [65(c)] and BLC and others v
BLB and another [2014] 4 SLR 79 (“BLC v BLB”) at [51]). This acceptance is
unconditional: a duly rendered arbitral award would bind the parties on a good

day — where they like the outcome — as much as a bad day — where they do not.

5 These principles relating to minimal curial intervention were again
brought into focus in the present application brought by the applicant, Swire
Shipping Pte Ltd (“Swire”), to set aside a final award dated 23 September 2023
(the “Final Award”) issued by a sole arbitrator (the “Arbitrator”), in an
arbitration (the ‘“Arbitration”) administered by the Singapore Chamber of
Maritime Arbitration (“SCMA™).

6 Having considered the parties’ submissions, I was satisfied that there
was no merit in the grounds raised by Swire for setting aside the Final Award.
I accordingly dismissed Swire’s application on 10 May 2024, providing oral
grounds for my decision. While there has been no appeal against my decision, [
consider it useful in this case to release written grounds of decision containing
a fuller exposition of my reasons, and to make some observations on the Final

Award.
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Background facts
The parties

7 The applicant, Swire, is a Singapore incorporated company carrying on
business as, among other things, a shipowner. The respondent, Ace Exim Pte
Ltd (“Ace Exim”), is also a Singapore incorporated company in the business of

purchasing vessels for recycling.!

Circumstances giving rise to the parties’ dispute

8 Pursuant to a BIMCO RECYCLEON contract dated 24 February 2020
(the “MOA”), Swire agreed to sell, and Ace Exim agreed to purchase, the vessel
MV Melanesian Pride (the “Vessel”) for scrap, for a purchase price of
US$2,152,585.50. Ace Exim paid a 30% deposit of the purchase price —
amounting to US$645,775.00 — pursuant to Box 14 read with cll 4 and 5 of the
MOA. The balance of the purchase price was to be paid by Ace Exim no later
than two banking days after tender of a notice of readiness (“NOR”) by Swire
under cl 5 of the MOA .2

9 The place of delivery of the Vessel was central to the parties’ dispute.
Under the MOA, a cascading system was put in place for determining the place

of delivery:?

(a) In the first instance, under cl 9(a) of the MOA, the Vessel was to
be delivered at the “Place of Delivery”. The Place of Delivery, pursuant

! Agreed Core Bundle of Documents Vol 1 (“1ACB”) dated 12 March 2024 at p 13: Ist
Affidavit of Cherilyn Wong Li Chuen dated 21 December 2023 (“CWLC-17) at

paras 14—15.
2 1ACB at p 13: CWLC-1 at paras 16-17.
3 1ACB at p 532: Appendix 4 of the Final Award.
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to Box 16, was stipulated to be “1 safe anchorage at the Port of Alang,
West Coast of India”.* Alang is of course well-known in the shipping
industry as one of the leading locations in the world to which merchant

vessels are sent to be broken up and recycled.

(b) In the event that the Place of Delivery in Box 16 was
inaccessible, cl 9(b) of the MOA provided that the Place of Delivery

would either be:

(1) “as near [to the Place of Delivery] as [the Vessel] may
safely get at a safe and accessible berth or at a safe anchorage

which shall be designated by [Ace Exim]”; or

(i1) failing Ace Exim’s nomination of an alternative place,
“the place at which it is customary for vessels to wait” (the

“Customary Waiting Place”).

10 From 11 March 2020 onwards, the Government of the Republic of India
put in place measures to combat the spread of the COVID-19 pandemic. This
included the suspension of existing visas and the issuance of visas to foreign

nationals, thus rendering it impossible for foreign nationals to enter India.

11 On 23 March 2020, Swire informed Ace Exim that the port of Alang
was inaccessible due to the COVID-19 measures imposed by the Indian
Government, and requested Ace Exim to designate an alternative place for

delivery within 24 hours, in accordance with cl 9(b) of the MOA..¢

4 1ACB at p 527: Appendix 4 of the Final Award.
3 1ACB atp 14: CWLC-1 at para 18; Respondent’s Written Submissions dated 13 March
2024 (“RWS”) at para 9.
6 1ACB at p 14: CWLC-1 at paras 18-19.
5
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12 However, on 24 March 2020, Ace Exim provided its response, in which
it did not designate any alternative place for delivery. As a result, Swire ordered
the Vessel to proceed in the direction of Alang. On 24 March 2020, the Vessel
arrived at the mouth of the Gulf of Khambhat and Swire tendered its NOR.”
Under cl 8 of the MOA, upon receipt of the NOR, Ace Exim was to take over
the Vessel.®

13 On 25 March 2020, Ace Exim rejected the NOR on the basis that the
Vessel was not at the Place of Delivery. Specifically, Ace Exim took the

position, inter alia, that:

(a) the Vessel was not at the place of delivery as defined by Box 16
and cl 9(a) of the MOA° ie, at “1 safe anchorage at the Port of
Alang, West Coast of India”;'°

(b) the Vessel was on the high seas and not at the Customary
Waiting Place in accordance with cl 9(b) of the MOA;!" and

(c) the MOA was “null and void” under cl 19 of the MOA! as the
COVID-19 measures instituted by the Indian Government had

rendered delivery of the Vessel impossible.'

14 In consequence of the above, a dispute arose between the parties as to

whether the NOR had been validly tendered in accordance with the terms of the

7 1ACB at p 14: CWLC-1 at para 20.

8 1ACB at p 532: Appendix 4 of the Final Award.

o 1ACB at p 591: Statement of Case dated 11 January 2021 (“SOC”) at para 14(a).
10 1ACB at p 527: Appendix 4 of the Final Award.

1 1ACB at p 591: SOC at para 14(b).

12 1ACB at p 536: Appendix 4 of the Final Award.

13 1ACB at p 591: SOC at para 14(d).
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MOA, such that Ace Exim was bound to take delivery of the Vessel and
complete the purchase. Ace Exim commenced the Arbitration seeking to
recover the deposit it had paid, whereas Swire counterclaimed for the balance

of the purchase price payable to it."

The Arbitration

15 The Arbitration was seated in Singapore and conducted under the Rules
of the Singapore Chamber of Maritime Arbitration (3rd Ed, 2015).'s The
substantive dispute was governed by English law as the governing law of the
MOA.* On 10 December 2020, the SCMA appointed the Arbitrator as sole

arbitrator to preside over the Arbitration.!?

16 The central issue to be determined by the Arbitrator in the Arbitration
was whether Swire had validly tendered a NOR in accordance with the terms of
the MOA..'8 This required the Arbitrator to determine the following sub-issues,

which were germane to the present setting aside application:!?
(a) what were the places of delivery prescribed under the MOA;

(b) whether, at the time the NOR was tendered, the Vessel was at a

place entitling Swire to tender the Vessel for delivery under the terms of

the MOA;
14 Applicant’s Written Submissions dated 13 March 2024 (“AWS”) at para 8.5.
15 1ACB at pp 102-103: Final Award at paras 15-17.
16 1ACB at p 102: Final Award at para 13.
17 1ACB at pp 99-100: Final Award at para 4.
18 1ACB at p 16: CWLC-1 at para 26.
19 AWS at para 8.6.
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(c) whether the location of the Vessel at the time that Swire tendered
the NOR — viz, five nautical miles South of Jafarabad (the “Jafarabad
Waiting Place”) — was the Customary Waiting Place, within the scope
of cl 9(b) of the MOA; and

(d) whether the Arbitrator was bound to follow the English High
Court decision of NKD Maritime Ltd v Bart Maritime (No 2) Inc (The
Shagang Giant) [2022] EWHC 1615 (Comm) (“The Shagang Giant”),
which Swire submitted was on all fours with the parties’ dispute in the

Arbitration.

Swire’s case in the Arbitration

17 Swire’s case in the Arbitration can be broadly summarised as follows.

18 It was common ground that the Vessel could not proceed to the Place of
Delivery as specified in Box 16 and cl 9(a) of the MOA due to the Indian
Government’s COVID-19 measures, and Ace Exim had not designated an
alternative Place of Delivery. Accordingly, Swire had to deliver the Vessel at
“... the place at which it is customary for vessels to wait” in accordance with

cl 9(b) of the MOA .20

19 The Gulf of Khambhat (also known as the Gulf of Cambay) was subject
to an official vessel traffic service (“VTS Khambhat”) which had the authority
to direct when and where vessels were to anchor, proceed or beach at Alang.
VTS Khambhat was entitled to, and did, give permission to vessels on when

they were permitted to enter the area under VTS Khambhat’s control. If a vessel

20 1ACB at pp 18-19: CWLC-1 at paras 29(a)—(b).
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had not been permitted by VTS Khambhat to enter the VTS zone, the usual

waiting place for a vessel was south of Jafarabad and Diu.”!

20 Once a vessel destined for Alang had been given permission to enter the
VTS area, the vessel would usually be given instructions to anchor off
Bhavnagar. After the vessel had undergone the necessary inspections, the VTS

would then permit the vessel to proceed to Alang Anchorage.?

21 In The Shagang Giant, the English High Court was asked to determine
whether the eponymous vessel in that case had been at a place customary for
vessels to wait at the time that it had tendered its NOR. The Shagang Giant was
on all fours with the present case given that it also concerned a sale and recycle
contract (like the MOA) that provided for the place of delivery at Alang, and
the delivery date range was around the same time as that under the MOA. The
English High Court in The Shagang Giant held that the Jafarabad Waiting Place

was a place at which it was customary for vessels to wait.

22 Following The Shagang Giant, as the Vessel in the present case had been
situated at the Jafarabad Waiting Place when the NOR was tendered, Swire had
properly and validly delivered the Vessel at the Customary Waiting Place in
accordance with ¢l 9(b) of the MOA.2 Apart from the authority of The Shagang
Giant, the conclusion that the Jafarabad Waiting Place was the Customary
Waiting Place was reinforced by additional evidence put before the Arbitrator,

including the Guide to Port Entry: Albania to Kuwait Text vol 1 (Shipping

21 1ACB at p 19: CWLC-1 at para 29(c).

2 1ACB at p 19: CWLC-1 at para 29(d).

23 1ACB at p 20: CWLC-1 at paras 29(e)—(f).
9
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Guides Ltd, 2015/2016 Ed) (the “Port Guide”) relied on by both parties, as well

as the opinions of the parties’ expert witnesses.?*

23 As the Jafarabad Waiting Place was the Customary Waiting Place and
the NOR had been validly tendered, Ace Exim’s refusal to pay the balance of
the purchase price was a breach of the MOA.%

Ace Exim’s case in the Arbitration

24 Ace Exim’s case in the Arbitration can be broadly summarised as

follows.

25 It was not disputed that, because the Place of Delivery under Box 16 and
cl 9(a) of the MOA was inaccessible, and Ace Exim had not nominated an
alternative, the Place of Delivery was to be the Customary Waiting Place, in

accordance with cl 9(b) of the MOA .26

26 The Jatarabad Waiting Place was not the Customary Waiting Place. The
Vessel thus did not arrive at an agreed Place of Delivery under the MOA at the
time that the NOR was tendered. Consequentially, the NOR was invalid,?” and
Ace Exim was not bound to accept delivery of the Vessel and pay the balance

of the purchase price.

27 The Vessel was situated in the open seas at the mouth of the Gulf of
Khambhat. For vessels waiting to enter the port of Alang, Bhavnagar Anchorage

24 1ACB at pp 21-23: CWLC-1 at para 29(i).
e 1ACB at p 23: CWLC-1 at para 29(j).
26 1ACB at p 24: CWLC-1 at para 31(a).
2 1ACB at p 24: CWLC-1 at para 31(b).
10
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was the Customary Waiting Place.? This was confirmed by the port authority
administering the ports of Alang and Bhavnagar, namely the Gujarat Marine
Board (“GMB”), and VTS Khambhat (as the agency tasked with vessel traffic

control in those waters).?

28 The Shagang Giant was accordingly of no assistance to Swire as it was

distinguishable from the present case.?

29 Insofar as Swire relied on the Port Guide as supporting the Jafarabad
Waiting Place as the Customary Waiting Place, the Port Guide did not bear the
weight that Swire placed on it. Among other things, the Port Guide only referred
to heavily laden vessels entering Bhavnagar Port for cargo operations. The
Vessel (unladen and bound for Alang for recycling) was not such a vessel. In
any event, the Port Guide could not supersede the Indian authorities’ position

on the designated waiting place (see [27] above).’!

The Final Award

30 As a preliminary observation, I found it difficult not to agree with
Swire’s complaint that the Final Award was “very difficult to read and
understand”.?? Indeed, even Ace Exim did not attempt — quite rightly — to
contend otherwise. Perhaps as a result of due process paranoia (a point which I
return to at [134]-[137] below) and the resultant attempt by the Arbitrator to

cover every “blade of grass” in terms of the witness evidence, issues and

28 1ACB at pp 25-26: CWLC-1 at paras 31(d), 31(f) and 31(h).
2 1ACB at pp 25-26: CWLC-1 at paras 31(e) and 31(g).
30 1ACB at pp 26-32: CWLC-1 at paras 31(j)—(1).
31 1ACB at p 33: CWLC-1 at para 31(m).
32 1ACB at p 34: CWLC-1 at para 33.
11
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arguments raised, the Final Award (which ran to 386 pages) was a thoroughly
unhappy, maze-like combination of innumerable internal cross-references
coupled with the indiscriminate use of sub-paragraphs and sub-sub paragraphs
— in one instance running from sub-paragraph (a) to sub-paragraph (aaa) within
a single paragraph that spanned 18 pages.?* The end product was a Final Award
structured as a labyrinth for the reader to navigate through and conquer,
requiring the utmost willpower and concentration just to try to understand the
Arbitrator’s reasoning. With due respect to the Arbitrator, a tribunal does itself,
the parties, and the court little favour in terms of the cogency of its decision by

presenting its reasons in such a convoluted and tortuous manner.

31 Be that as it may, the mere fact that it would not be unfair to describe an
award as being borderline unintelligible is not per se a ground for setting it
aside. It is axiomatic that the court should strive to read an award in a reasonable
and commercial manner and supportively instead of destroying it. Ultimately,
the grounds for setting aside an award are exhaustively set out in s 24 of the
International Arbitration Act 1994 (2020 Rev Ed) (“IAA”) and Art 34(2) of the
UNCITRAL Model Law on International Commercial Arbitration (“Model
Law”). Unless the unintelligibility of the Final Award directly implicated one
of these grounds, it was not a relevant consideration insofar as the present
application was concerned. Nonetheless, my observations above should serve
as a cautionary tale. While the Final Award sailed close to the wind, ultimately,
I was of the view that it had not crossed the line so as to warrant curial

intervention.

32 In sum, the Arbitrator found in Ace Exim’s favour and held that the

Vessel was not at a place entitling Swire to validly tender the NOR. The

3 1ACB at pp 257-274: Final Award at para 189.

12
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Arbitrator’s crucial findings, insofar as they were relevant to the present

application, were as follows:

(a) The Jafarabad Waiting Place was the customary waiting place

only for “heavily laden vessels” bound for Bhavnagar Port.

(b) On the other hand, the customary waiting place for vessels
which, like the Vessel, were destined for recycling at Alang (and
therefore would not be heavily laden), was an area other than the

Jafarabad Waiting Place.’

(©) The Customary Waiting Place per cl 9(b) of the MOA was not
the Jafarabad Waiting Place, but the area bounded by coordinates known
as the “VTS Alang Anchorage Coordinates”.¢ The VTS Alang
Anchorage Coordinates were coordinates set out in an email from VTS

Khambhat dated 25 March 2020 and timestamped 2.45pm.?’

(d) Consequentially, the Vessel was not at the Customary Waiting
Place under cl 9(b) of the MOA at the time that Swire had tendered the
NOR.3#

Swire’s setting aside application

33 Swire’s setting aside application was directed at two findings that the

Arbitrator had made in the Final Award.

34 1ACB at p 465: Final Award at para 398(aa).
3 1ACB at pp 465-466: Final Award at para 398(bb).
36 1ACB at pp 470 and 476: Final Award at paras 398(11) and 398(yy).
37 1ACB at p 158: Final Award at para 131(b).
38 1ACB at p 476: Final Award at para 399.
13
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34 First, Swire took issue with the Arbitrator’s finding that the Jafarabad
Waiting Place was limited to being a customary waiting place for heavily laden
vessels (see [32(a)] above). I will refer to this below, where appropriate, as the
“Jafarabad Finding” and the “Jafarabad Issue”. Swire submitted that this finding
occasioned a breach of natural justice that prejudiced Swire, as Swire had not
had a reasonable opportunity to present its case on the Jafarabad Issue.®
Alternatively, Swire argued that the Jafarabad Finding was also a finding made

by the Arbitrator acting in excess of his jurisdiction.*

35 Second, Swire attacked the Arbitrator’s finding that Swire’s expert
witness, Mr Shashank Agrawal (“Mr Agrawal”), had given evidence aligned
with the Jafarabad Finding (ie, that the Jafarabad Waiting Place was the
customary waiting place only for heavily laden vessels). I will refer to this as
the “Agrawal Evidence Finding”. Swire submitted that it had been deprived of
a reasonable opportunity to present its case and arguments in respect of the
Agrawal Evidence Finding.*' Specifically, Swire contended that the Agrawal
Evidence Finding entailed a dramatic departure by the Arbitrator from the
parties’ submission and evidence*? and, because it was apparently wholly at
odds with the evidence on record, indicated that the Arbitrator had failed to
apply his mind to the evidence and submissions before him generally, so as to

have come to the conclusion that he did.*

3 AWS at para 11.
40 AWS at para 13.
4 AWS at para 14.
42 AWS at para 15.1.
43 AWS at para 15.2.

14
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36 Ultimately, Swire contended that these alleged breaches of natural
justice led to the Arbitrator making findings that Swire had no notice of.* In
particular, the Arbitrator’s dismissal of the Jafarabad Waiting Place as only
applicable to heavily laden vessels was one which took Swire completely by
surprise.* This finding was crucial to the Arbitrator’s decision that he was not
bound by the The Shagang Giant case that Swire had placed great reliance on
during the Arbitration.

Decision: Swire’s setting aside application was dismissed

37 For the reasons below, I considered that there was no merit in Swire’s
objections, and thus dismissed the application. I will first address Swire’s
challenge against the Jafarabad Finding, before turning to the challenge against

the Agrawal Evidence Finding.

Ground 1: The Jafarabad Finding

Whether the Jafarabad Finding was made in excess of the Arbitrator’s
Jurisdiction

(1) Applicable legal framework

38 Article 34(2)(a)(iii) of the Model Law provides that an award may be
set aside by the court if:

... the award deals with a dispute not contemplated by or not
falling within the terms of the submission to arbitration, or
contains decisions on matters beyond the scope of the
submission to arbitration, provided that, if the decisions on
matters submitted to arbitration can be separated from those
not so submitted, only that part of the award which contains
decisions on matters not submitted to arbitration may be set

aside|.]
44 AWS at para 5.
4 1ACB at p 10: CWLC-1 at para 8.
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39 Article 34(2)(a)(iii) is reflective of party autonomy which is a
cornerstone principle of international arbitration. Since an arbitral tribunal’s
jurisdiction is derived from the parties’ consent, even when constituted by the
parties’ consent as encapsulated in a valid arbitration agreement, an arbitral
tribunal would only have the authority to bind the parties to findings on issues
that they have agreed to refer to it for determination (see the Court of Appeal
decisions of Bloomberry Resorts and Hotels Inc and another v Global Gaming
Philippines LLC and another [2021] 2 SLR 1279 (“Bloomberry”) at [68] and
CRW Joint Operation v PT Perusahaan Gas Negara (Persero) TBK [2011] 4
SLR 305 (“CRW Joint Operation™) at [31]).

40 Generally, the enquiry as to whether the arbitral tribunal had exceeded
its jurisdiction under Art 34(2)(a)(ii1) of the Model Law proceeds in two stages
(see CRW Joint Operation at [30]; Bloomberry at [69]):

(a) First, the court must determine the matters that are within the

scope of submission to the arbitral tribunal.

(b) Second, the court must determine whether the arbitral award
involved such matters or whether it involved a new difference outside
the scope of submission to arbitration and that was, accordingly,

irrelevant to the issues requiring determination.

41 The court assesses the scope of the parties’ submission to arbitration
with reference to five sources: (a) the parties’ pleadings; (b) the agreed list of
issues; (¢) the opening statements; (d) the evidence adduced; and (e) the closing
submissions in the arbitration (see the Court of Appeal decision of CDM and
another v CDP [2021] 2 SLR 235 at [18]). However, the issue is not to be
approached mechanistically as a box-ticking exercise seeking to match an issue

to one of these five sources. As the Court of Appeal clarified in its subsequent
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decision of CAJ and another v CAI and another appeal [2022] 1 SLR 505 (“CAJ
v CAI”) (at [50]):
... the five sources referred to at [18] of CDM are not discrete or
independent sources. It would not suffice for the purposes of
determining the tribunal’s jurisdiction that the issue in
question had been raised in any one of the five sources. Instead,
the overriding consideration is to determine whether the
relevant issues had been properly pleaded before the tribunal.
[emphasis in original]
42 The upshot of the above is that the court would approach the matter
holistically; as Kristy Tan JC observed in the recent High Court decision of
DGE v DGF [2024] SGHC 107 (“DGE v DGF™), the court takes “a balanced
approach towards assessing, in the round, what falls within the scope of the
submission to arbitration” (at [110]). The same point was made by the Court of

Appeal in CKH v CKG and another matter [2022] 2 SLR 1, where Jonathan
Hugh Mance 1J stated that (at [16]):

The pleadings are the first place in which to look for the issues
submitted to arbitral decision. But matters can arise which are
or become within the scope of the issues submitted for arbitral
decision, even though they are not pleaded. Whether a matter
falls or has become within the scope of the agreed reference
depends ultimately upon what the parties, viewing the whole
position and the course of events objectively and fairly, may be
taken to have accepted between themselves and before the
Tribunal. ...

[emphasis added]

43 If the court finds that a particular issue is within the scope of the parties’
submission to arbitration, that is the end of the matter as far as any dispute as to
jurisdiction is concerned (see Bloomberry at [72]). But if the court does find that
the tribunal had exceeded its jurisdiction, the position as to whether there is a
further requirement to demonstrate prejudice does not quite appear to be settled

under Singapore law.
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44 In CRW Joint Operation, the Court of Appeal held that a challenge under
Art 34(2)(a)(ii1) of the Model Law that the tribunal had failed to decide matters
submitted to it did not render the arbitral award liable to be set aside unless there
had been real or actual prejudice to either (or both) of the parties to the dispute
(at [32]). Subsequently, in AKN v ALC, the Court of Appeal appeared to
generalise the requirement of prejudice to any challenge under Art 34(2)(a)(iii),
as it stated quite unequivocally that “[i]n order to set aside an arbitral award on
the grounds of excess of jurisdiction, the court must further be satisfied that the

aggrieved party has suffered actual or real prejudice” (at [72]).

45 However, in recent times, the courts appear to have retreated from this
position. The High Court decision of GD Midea Air Conditioning Equipment
Co Ltd v Tornado Consumer Goods Ltd and another matter [2018] 4 SLR 271
(“GD Midea) reinvigorated the drawing of a distinction between different
types of challenges under Art 34(2)(a)(iii) of the Model Law, finding that where
the charge was that the tribunal had exceeded its jurisdiction by addressing
matters beyond the scope of submission, there was no further requirement for
the applicant to show that it had suffered real or actual prejudice. Chua Lee
Ming J considered that the Court of Appeal’s observation in CRW Joint
Operation should be confined to the particular context in that case of a tribunal
failing to deal with matters properly put before it (at [60]). More recently, the
Court of Appeal in CBX and another v CBZ and others [2022] 1 SLR 47 (“CBX
v CBZ”) cited the distinction drawn in GD Midea with approval (at [11]).

46 Given that Swire’s challenge to the Jafarabad Finding was that it was an
issue beyond the scope of submission, I approached the present case on the basis
that CBX v CBZ was binding on me, such that, if [ were to agree with Swire’s
attack on the Jafarabad Finding, there would have been no further requirement

of prejudice for Swire to surmount.
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(2) The Jafarabad Finding was not in excess of the Arbitrator’s jurisdiction

47 Having regard to the applicable principles, I had little difficulty in
concluding that the Jafarabad Finding was within the scope of the parties’

submission to the Arbitrator’s jurisdiction.

(A)  THE JAFARABAD FINDING WAS INEXTRICABLY LINKED TO THE MAIN ISSUES
IN DISPUTE

48 It is settled law that a decision on an issue that may not be specifically
pleaded, but which can be subsumed into a more general issue that has been
raised by the parties, is not one that is made in excess of the tribunal’s
jurisdiction (see Paul Tan, Nelson Goh & Jonathan Lim, The Singapore
International Arbitration Act: A Commentary (Oxford University Press, 2023)
at para 16.191). This principle can be illustrated by a few examples in the
following paragraphs.

49 In AKN v ALC, an arbitral award was attacked on the ground, inter alia,
that the tribunal had exceeded its jurisdiction by recharacterising, on its own
motion, the claimants’ claim which had been framed as a loss of actual profits
into a claim for loss of an opportunity to earn profits, before proceeding to award
damages to the claimants on that basis (at [69]). At first instance, the High Court
found that the tribunal had acted in excess of its jurisdiction in doing so, and
that this warranted setting aside the award in its entirety (at [70]). However, this
finding was reversed by the Court of Appeal, which considered that the tribunal
had not exceeded its jurisdiction as a general pleading by the claimants for
damages to be awarded was broad enough to encompass the recharacterised
claim (at [74]). In short, the tribunal’s finding that the claimants had lost an
opportunity to make profits was not in excess of its jurisdiction as it could be

subsumed within the more general issue of the claimants’ entitlement to
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damages which had indisputably been submitted to the tribunal for

determination.

50 To similar effect is the High Court decision of TMM Division Maritima
SA de CV v Pacific Richfield Marine Pte Ltd [2013] 4 SLR 972 (“TMM
Division”). In that case, the tribunal had made a finding that a particular term of
a contract that was alleged to have been breached was not a condition but a
warranty, such that a breach of it did not amount to a repudiatory breach giving
the innocent party a right to terminate the contract. Subsequently, the tribunal’s
characterisation of the relevant term as a warranty was challenged in setting

aside proceedings as a finding in excess of the tribunal’s jurisdiction.

51 The court gave the argument short shrift. Chan Seng Onn J (as he then
was) observed that, since the parties had asked the tribunal to determine if there
had been a repudiatory breach of the contract, it was open for the tribunal to
take the view that it had to decide the characterisation of the relevant term as an
anterior issue in order to determine the issue of repudiatory breach that had been

submitted to it (see TMM Division at [57]).

52 A final example is the High Court decision of Prometheus Marine Pte
Ltd v King, Ann Rita and other matters [2017] SGHC 36 (“Prometheus Marine
(HC)”). The parties’ dispute arose out of a contract for the sale of a yacht. After
taking delivery of the yacht, the buyer was dissatisfied with the yacht’s
condition and commenced arbitration against the seller for breach of the sale
contract. In the arbitration, the buyer argued inter alia that the seller had
breached a term requiring the yacht to correspond to the description in the
contract, which was implied by law by virtue of s 13 of the Sale of Goods Act
(Cap 193, 1999 Rev Ed). In its award, however, the tribunal reclassified the

buyer’s claim into a breach of an express term requiring the yacht to conform
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to the contractual specification. The disgruntled seller applied to set aside the
award on the basis that this finding — based on an express term, rather than an
implied term as the buyer had run its case — was in excess of the tribunal’s

jurisdiction.

53 Kannan Ramesh JC (as he then was) held that the tribunal had not
exceeded its jurisdiction. Cautioning that “a formulaic and pedantic approach to
construction of the issues should be eschewed in favour of a holistic assessment
of the true issues before the [tribunal]”’, Ramesh JC noted that the substantive
issue that had been submitted to the tribunal’s determination was “whether the
[seller] had indeed failed to deliver the Yacht in accordance with the contractual
description and specifications”. Given this, regardless of whether the tribunal
had identified this failure as a breach of an express term or implied term, a
finding that such failure had occurred on the seller’s part was in no way in

excess of the tribunal’s jurisdiction (see Prometheus Marine (HC) at [60] and

[66]).

54 On appeal, the Court of Appeal upheld Ramesh JC’s decision in its
entirety, including the finding that the tribunal had not exceeded its jurisdiction
(see Prometheus Marine Pte Ltd v King, Ann Rita and another appeal [2018] 1
SLR 1 (“Prometheus Marine (CA)”). Pertinently, Sundaresh Menon CJ echoed
that “a practical view ha[d] to be taken regarding the substance of the dispute
being referred to arbitration”, and observed that “the substance of the breach
was the same regardless of whether it was labelled as a breach of [an express

term] or a breach of [an implied term]” (see Prometheus Marine (CA) at [58]—

[59D.

55 Drawing the threads together, the survey of the authorities above

illustrates that the courts are wary of parties who seek to escape the binding
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effect of a tribunal’s decision through ex post facto sleight of hand in the framing
of the issues submitted to the tribunal in a setting aside application (see BLC v
BLB at [4]). Ultimately, the court would take a substance-over-form approach —
thus, the mere fact that a tribunal does not answer an issue submitted to it letter-
for-letter but answers it in a different way based on evidence that is before it

does not mean that it has acted in excess of jurisdiction.

56 As for the requisite degree of connection between the tribunal’s finding
and the specific framing of the issues before it by the parties, I do not think it
necessary or wise to attempt to lay down any specific test. The authorities I have
considered above have all proceeded on the basis that the issue calls for an
application of a healthy dose of common sense. Indeed, attempting to concretise
a specific expression of the requisite connection may prove to be undesirable
due to the inevitable concern that the chosen expression may be too broad or
too narrow (see, eg, GD Midea at [59]). However, as a general reference, the
language employed by Tan JC in DGE v DGF of the tribunal’s decision having
its “genesis” in, bearing a “close nexus” to, or being “intertwined with” the
issues as framed by the parties before the tribunal, seems to me to accurately

capture the essence of the point (at [115]).

57 In my judgment, the Jafarabad Finding was clearly within the
Arbitrator’s jurisdiction as it had its genesis in, and was intertwined with, the
broader issues of: (a) whether the Jafarabad Waiting Place was the Customary
Waiting Place; and (b) whether the Vessel was at the Customary Waiting Place
at the time that it tendered the NOR.

58 More specifically, the Jafarabad Finding was one of the Arbitrator’s
reasons for concluding that the Jafarabad Waiting Place was not the Customary

Waiting Place. The latter was indisputably a major issue, if not the crucial issue,
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that the parties submitted to the Arbitrator to adjudicate upon. By seeking to
characterise the Jafarabad Finding as lying outside of the Arbitrator’s
jurisdiction, Swire’s submission was, in substance, that any finding by the
Arbitrator other than one accepting Swire’s position that the Jafarabad Waiting
Place was the Customary Waiting Place would be ultra petita, since any attempt
by the Arbitrator to comply with his duty to provide reasons for the opposite
conclusion of distinguishing between these two locations would entail

exceeding his jurisdiction.

59 With respect, this was a plainly absurd suggestion. This submission was
a quintessential example of what I have described at [3] above as a disguised
challenge on the merits of the tribunal’s findings by characterising an adverse
finding — and here, the reasons for an adverse finding — as a finding in excess of

the tribunal’s jurisdiction.

(B)  THE JAFARABAD ISSUE WAS PUT INTO ISSUE BY THE PARTIES

60 Having reviewed the arbitral record, it was also clear to me that the
Jafarabad Issue had been put into issue by the parties in the course of the

Arbitration.

61 It is well-established that an issue that was not initially the subject of a
specific pleading may nonetheless come within the scope of the parties’
submission to arbitration if it was clearly raised and the parties had an adequate
opportunity to address it (see DGE v DGF at [111]). As the Court of Appeal
stated in PT Prima International Development v Kempinski Hotels SA and other

appeals [2012] 4 SLR 98 (at [47]):

... any new fact or change in the law arising after a submission
to arbitration which is ancillary to the dispute submitted for
arbitration and which is known to all the parties to the
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arbitration is part of that dispute and need not be specifically
pleaded. It may be raised in the arbitration ...
The same proposition, as put in the converse by Mance 1J in CBX v CBZ, is that
“[t]he conduct of parties to litigation before an arbitrator or judge may and does
on occasion widen the scope of the issues falling for determination in a way
which deprives a pleading objection of any force” (at [48]). Such flexibility is

consonant with the dynamic nature of arbitration (see Bloomberry at [71]).

62 As I will demonstrate below, the Jafarabad Issue arose in the evidence
adduced by the parties at trial and also featured in their written submissions. In
these premises, the Jafarabad Issue was clearly a live issue before the Arbitrator
and which the parties had adequate notice of, so as to fall squarely within the

Arbitrator’s jurisdiction.

63 As a starting point, I refer to the Port Guide, which both parties and the
Arbitrator relied on extensively. The Port Guide was exhibited as an annex in
an expert report of Captain Sudhir Chadha (“Captain Chadha”),* who gave
evidence in the Arbitration as Ace Exim’s expert witness. The Port Guide
included an entry titled “SHIPMASTER’S REPORT: July 1992”
(“Shipmaster’s Report”), which purported to state certain details about
Bhavnagar Port.+” Of particular interest for present purposes was the following

statement under the header of “Waiting Area”:*8

Waiting Area: There is no anchorage area for awaiting pilot
close to the port. Lighter vessels may anchor south of Piram
island, where ships awaiting beaching for breaking are
generally anchored. Heavily laden vessels are advised to

46 Agreed Core Bundle of Documents Vol 2 dated 12 March 2024 (“2ACB”) at pp 751—
763: Captain Chadha’s Reply Expert Report, Annex A.
47 2ACB at p 763 Captain Chadha’s Reply Expert Report, Annex A.
48 2ACB at p 763: Captain Chadha’s Reply Expert Report, Annex A.
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anchor about 5 n.m. douth [sic] of Jafarabad Port (Lat. 20°
51.5’ N, Long. 0 71° 23’ E), about 80 mn.m. SW of Bhavnagar,
and enter Gulf of Cambay at an appropriate time when called
for Pilot.

[emphasis added in bold italics]

The location of “5 n.m. douth of Jafarabad Port” — “douth” being, in all
likelihood, a typographical error for “south” — was the Jafarabad Waiting Place.
The fact that the Port Guide stated that the Jafarabad Waiting Place was the
“Waiting Area” for “heavily laden vessels” meant that the position stated in the
Port Guide was precisely the Jafarabad Finding that the Arbitrator came to

make.

64 In the course of Swire’s cross-examination of Ace Exim’s witness, Mr
Abhinav Kumar (“Mr Kumar”), Swire’s counsel referred Mr Kumar to the
Shipmaster’s Report, and directed his attention specifically to what the
Shipmaster’s Report had to say on the “Waiting Area” for Bhavnagar Port. Mr
Kumar repeatedly responded that the Shipmaster’s Report was “totally out of
context” relative to the parties’ dispute, as the Vessel was not the type of vessel

that the Shipmaster’s Report was commenting upon:*

Q If you then go on in the waiting area, he says:

“There is no anchorage area for awaiting pilots
close to the port. Lighter vessels may anchor
south of the Piram islands where ships aw